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I am very pleased to be here in this beautiful setting, which reminds me so much of my home state of Hawaii.  I understand that later this week, Bali will be hosting another person who was born in Hawaii, went to Punahou High School and Harvard Law School, and now lives in Washington, DC.  I hope that those of you who are part of this conference but not that one are not too disappointed that through bad luck, you got the wrong one here today.

But in talking about the way forward, it is actually only fitting that you didn’t get the highest profile celebrity here.  While the FTC is pleased to send its General Counsel here to underscore the importance of the work you are doing and the high priority we place on supporting your efforts, much of the real work — the work that is going to make a difference in the lives of your people — will be done not by the political officials in the top layers of the agencies, but by the staff lawyers, economists, and investigators who do the hard work of combing through documents, interviewing witnesses, analyzing data, testing hypotheses, and recommending to agency leaders how to proceed in particular cases.

This is not to say that agency leadership is unimportant.  There are fundamental policy and resource-allocation choices that can only be made at the top of the agency, so that working staff understand their jobs and know where to focus their efforts.  How much effort will go into cartel enforcement, how much to merger review?  What should be the standard for abuse of dominance?  When must markets be defined, and what methodology will be used to define them?

A second way that agency leaders can be important is in the relation between the competition agency and the rest of the government.  In every country, politically powerful companies or groups will bring political pressure to bear on various parts of government to make decisions favorable to them, at the expense of the general public.  The competition agency can play a significant role in helping the government resist such pressure and promote competitive outcomes that help the economy as a whole.  It can also help, over time, to nurture cultural norms that will benefit the economy in the long run and form part of the political and economic support structure for free markets.

A third role for agency leaders is in forging ties with the rest of the world.  What you are doing here in ASEAN is important.  So is the work some of you are doing in the International Competition Network, and in bilateral relations with other countries.  This has both positive dimensions, in the sense of accomplishing more, and negative dimensions, in the sense of avoiding problems.

On the accomplishing-more side, cooperation with international counterparts makes each of our agencies’ work vastly more effective.  When the enforcers of a dozen countries show up at the offices of members of a multinational cartel at the same time all over the world to seize documents, collect electronic records, and serve subpoenas, they get far better results than any of them could acting alone or in an uncoordinated fashion.

On the avoiding-problems side, think what chaos we would create if we all reviewed a multinational merger using inconsistent procedures, vastly different substantive standards, and conflicting remedies.

So how do we accomplish these things?  How do we guide our staffs, interact with our own governments, and cooperate with other governments?

Whenever I think of questions of implementation, I am reminded of an old joke told in America.  It involves a young, man, just graduated from college, who through an incredible stroke of luck is able to meet and have a conversation with the most successful man in the world, someone he has admired all his life.  Knowing that he would have only a few minutes to talk to the man, he gets right to the point and asks, “What is the secret to your success?”  The great man answers, without hesitation, “Good decisions.”  Unsatisfied, the young man asks, “But how do you make good decisions?”  Again the great man answers right away, “Wisdom, my son, wisdom.”  Growing desperate that his chance to learn the secret might be slipping away, the young man blurts out, “But sir, how did you gain wisdom?”  The old man looks at the younger man, laughs, and says, “Bad decisions, son, bad decisions.”

The U.S. has had antitrust laws for 121 years now.  We have had the opportunity to make, if not all the mistakes possible, at least a very great many of them.  So I thought I would spend the next few minutes discussing some of the mistakes we have made, on the theory that one of the great benefits of the terrific international cooperation we now have is that we can learn wisdom from each others’ mistakes as well as our own.  

There are, of course, so many mistakes to choose from that I am going to be able to pick only a handful if I am not to go way over my allotted 15-20 minutes. So I am going to skip over our tortuous debates over the purposes of antitrust laws, including our unhappy experiences trying to give special privileges to small and medium-sized enterprises in their dealings with larger firms, or, in Justice Peckham's more poetic language in an 1897 case, promoting the interests of “small dealers and worthy men.”  Agency leaders do need to think about the purposes and mission of antitrust laws, and small and medium-sized enterprises do benefit from an open, competitive economy free of improper restraints.  But the complicated story of how we got to the consensus that the economy, and SMEs themselves, are best served by applying neutral, efficiency-based principles to SMEs will have to await another day.

Instead I'm going to focus on relationships -- relationships with the parties we regulate, relationships with other parts of the government and the public at large, and relationships with other competition agencies around the world.

Let's start with the parties we regulate.  

I hesitate to mention transparency as one of those issues, because the word has gotten a bit of a bad name.  I think that has happened because American lawyers sometimes talk about transparency in a preachy sort of way, as if lecturing to other regimes.  They will say, “good government requires more transparency,” or “you should be more transparent about what you are doing.”  What sometimes does not come through is how hard it was for Americans to learn those lessons.  Former Commissioner Bill Kovacic was a young lawyer at the FTC when the Hart-Scott-Rodino premerger notification program was just starting up in the late 1970’s.  He tells the story of how it took years, and a great deal of debate and hand-wringing, for the FTC to decide that it would give parties informal advice over the telephone.  People would say, “What if the advice is wrong?”  “Someone might use our words as a weapon in the next case!”  “How can we have control over what staff is saying if it doesn’t go through a formal approval process?”  Gradually, over time, the FTC realized that the published rules could not possibly answer every question, that the real world was far too complicated and messy to be completely categorized in advance, and that both the agency and the public would be better off if ambiguities could be resolved quickly and informally, even if imperfectly.
 
Now, you would think that, having gone through that experience once, it would be easy to apply the lesson the next time around.  Not so.  It is human nature to want to keep some secrets, to have some advantage in knowledge over other people with whom you are dealing, and not to have one’s own words used against you.  So a decade-and-a-half later, when I came to the Commission after stints at the Department of Justice and at a private law firm, there was wide variation in the information that staffs would give to the merging parties about what their competitive concerns were.  Over time, early and candid disclosure has become the norm, and the agency has benefitted greatly from that change.  Of course, we still have to protect the confidential information of third parties, and we are zealous in doing so.  But in terms of the outlines of our analysis, what we think we know and why we think we know it, it turns out to serve the agency well to have that kind of dialogue with the parties.  

Now let me turn to relationships with other parts of government.  Here the mistake I'm going to talk about was not the antitrust agency's, but rather that of an outside party. Back in the Nixon administration, a company under investigation hired a lobbyist to try to use political pressure to affect the course of an antitrust investigation. The story came to light and caused a huge scandal that was the subject on intense media attention. For about a generation afterwards, politicians were pretty careful not to interfere with specific investigations of specific companies.

What if you're not so lucky as to have a shield like that fall in your lap? Well, as it happens, we have some experience with that as well.  One issue that U.S. antitrust law has had to confront is whether the antitrust laws provide a remedy when a state uses its governmental power to restrain competition, perhaps to favor locally powerful groups at the expense of consumers in other parts of the country.  One can think of a variety of answers to that question. For example, the Treaty for the European Union gives the European Commission quite a bit of power to rectify such abuses by member states.

In the US, however, the issue came to the Supreme Court at a peculiar time in our history, in the 1930s, in the middle of the Great Depression.  The State of California had enacted legislation restraining competition in order to protect its raisin-growers, who, like almost everyone else in those terrible times, we're suffering from depressed demand. Moreover, the Supreme Court had just emerged from a period in which it had overturned a great deal of President Franklin Roosevelt's New Deal legislation but had provoked an intellectual backlash against the doctrines it had used to do so.  In that setting, it was probably predictable that the state would be given wide latitude to fashion measures to protect the economic interests of its citizens, and indeed it was.

The contours of the state action doctrine are quite complex, and we have some cases in litigation right now that deal with some of the nuances of that doctrine.  But my point today is not whether it was right or wrong, or whether the doctrine should be broader or narrower.  Instead, I want to talk about how competition policy can be advanced even in a framework that may not be as favorable to it as one might like.

It is said that politics is the art of the possible, and that is true of governing in general.  If states have great power to act in procompetitive or anticompetitive ways, then it is worth providing them with the information to want to act in procompetitive ways, and the expertise with which to do so.  Thus, when a state is considering legislation that may have competitive consequences, we are often invited by a member of the state legislature to offer our views.  Such competition advocacy can have a significant impact on the specific legislation under consideration.  It can also help advance the competition culture at the state government level.  

Daniel Patrick Moynihan once said that culture was more important than politics in determining the success of a community, but that over time, politics can change culture.  Our enforcement actions, competition advocacy, friend-of-the-court briefs, and speeches all influence the perception of competition in our economic culture, and the tricky part is in determining what activities are most important in a world of limited resources.  But in any case, one should not get discouraged if you are operating in a less than perfect political environment.

Let me turn, finally, to relations with other countries.  There are many mistakes to choose from, but the best I've heard is another of Bill Kovacic's stories.  He was in Mongolia when a delegation of American experts came through.  They brought with them boxes and boxes of a very fancy study that a consulting group had put together.  The Mongolian hosts listened politely to the presentation, and studied the reports carefully.  Finally, the head of the Mongolian group said to the visitors, "I see these are of very high quality.  Could you send more of them?" The visitors left very happy, and Bill turned to his host.  "Why in the world would you want more of that nonsense?" asked Bill.  "Those people obviously know nothing about Mongolia, and the study is just full of abstract generalizations." The Mongolian host replied, "I saw the paper was of very high quality, and the report was printed on only one side. Paper is very scarce in Mongolia.  We can put the back side to good use."

The point here is that in matters of international cooperation, abstract studies and conferences are all well and good, but there is really no substitute for understanding the details of local conditions and specific markets.  These are developed through close working relationships on specific cases.  Our most successful programs with newer antitrust agencies have involved a lawyer or economist from one agency spending weeks or months at the other agency, working side by side on specific matters.  Our most successful programs with more established antitrust agencies have involved collaboration on specific enforcement actions that affect both countries, where the lawyer from one country can simply pick up the phone and talk through an issue with his counterpart at the other agency.

So I end where I began, noting that while much of the real work will be done not by the political officials at the top but by the case-handlers, agency leaders have important roles to play in creating the conditions that allow their staffs to do their jobs well.  Some of those conditions involve how the agencies relate to the parties they regulate, other parts of the government, and other competition agencies around the world.  In most cases, the best such relationships are open, respectful, collaborative, and specific.  I hope that as ASEAN and its members move forward in developing their competition regimes, the U.S. can have that kind of relationship with all of you.

