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CHAPTER I
INTRODUCTION

As regulated in Article 1 paragraph (3) Constitution of the Republic of Indonesia
Year 1945, further elaborated in the elucidation of Law Number 12 year 2011
concerning the Establishment of Law and Regulation, the country of Indonesia
is a state of law. As a state of law, all aspects of life in the civil society, national,
and country including the government shall be ruled based on the proper law in
the national system of law. In accordance with that, since the era of reformation,
various regulations and policies on the economy sector has been released to
rearrange the economy of Indonesia to be more efficient, fair and conducive.
In the Central Government level, the House of Representatives in a consentience
with the President, together formalize the Law. In addition, the President as the
Head of the Government enacts the Government Regulation to implement the
Law as it should and enact Presidential Regulation in order to implement the
stipulation of the higher regulation or in executing the power of the government.
Other types of regulation in the central level are as regulated in Article 8 paragraph
(1) Law Number 12 Year 2011 concerning Establishment of Regulation, such as
Regulation enacted by Minister, Agency, Institution or equivalent Commission,
formalized by the Law or Government based on the order of Law.
Local Government also has a very strategic role in enacting policies in the economy
sector. By enacting the Law Number 23 Year 2014 concerning Local Government
to replace Law Number 32 Year 2004 along with the amendment, which is Law
Number 2 Year 2015, the Local Government, both Provincial and Regency/City
have significant role in the governance of this country.
In governing a certain region under their authority, the Head of the Local
Government together with the Local House of Representatives (DPRD) are
authorized to establish a Local Regulation only to govern respective regions.
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Referring to Article 8 paragraph (1) Law Number 12 Year 2011 concerning
Establishment of Regulation, the Local Regulation other than Provincial Regulation
and Regency/City Regulation as stated in Article 7 paragraph (1) also includes
regulation established by the Provincial House of Representatives, Governor,
Regency/City House of Representatives, Regent/Mayor and Head of Village or the
equivalent.
During drafting process of regulation /policy there are several matters to be noticed
so that such Regulation/policy under the authority of the region does not conflict
with the higher regulation. In this matter, Article 251 of Law Number 23 Year 2014
concerning Local Government has stipulated that any local regulation conflicting
with the higher regulation and/or public interest (in this matter an interference in
economical activities to improve public welfare, as stated in Article 250 paragraph
(2) point d.) is revocable.
The same matter regulating the legal process of regulation conflicting with the
higher regulation, is regulated in Article 9 paragraph (2) Law Number 12 Year 2011
concerning Establishment of Regulation stating that if there is a regulation inferior
to the Law assumed to be conflicted with the Law, the review shall be done by the
Supreme Court.
Considering such matter, it is very important for the Central Government and the
Local Government to ensure that drafting regulation under their authority will not
conflict with higher regulation. On the other hand, related with competition, Law
Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition, based on the stipulation in Article 35 point e, appointing
The Commission for the Supervision of Business Competition (KPPU) to perform
duty of providing advice and consideration on Government’s policy, if KPPU
considers such Government Policy to be a source of monopoly practice and/or
unfair business competition.
For that purpose, it has been a duty of KPPU to perform supervision on the
Law and Regulatory Policy, both from the Central Government and the Local
Government, viewed from the perspective of competition. Shall there be any Law
and Regulatory Policy found to be conflicted with the principle of fair competition,
KPPU will provide advice in the form of revision, annulment and /or revocation of
such policy.
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Considering that if, while handling matters in KPPU, any law and regulation
conflicted with the principle of fair competition is found, and such regulation has
been implemented by enterprises, causing loss in the community, it is necessary
to develop a way that any Law and Regulation potentially conflicted with Law
Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition may be prevented as early as possible.
One of many preventive matters are by developing a tool/ examination instrument
for Bill/Draft of Policy or Regulation/Regulatory Policy in the economy sector
used to identify as early as possible the substance conformity in the Bill/Draft of
Policy or Regulation/Regulatory Policy in the economy sector with the substance
of Law Number 5 Year 1999 concerning Prohibition of Monopoly Practice and
Unfair Business Competition. Such examination tool is the Competition Checklist
or Competition Checklist on Competition Policy.
This Competition Checklist is expected to be used by anyone, both Central
Government and Local Government to identify conformity of Bill / Draft of Policy
or prevailing Regulation /Regulatory Policy in the economy sector, with Law
Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition, thus any conflicted Bill/Draft of Policy or Regulation /
Regulatory Policy in the economy sector with the Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition
may be avoided.
Based on the aforementioned strategic value, this Guideline Book for Examining
Bill/Draft of Policy or Regulation /Regulatory Policy in the economy sector based
on Competition Checklist on Competition Policy is composed.
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CHAPTER II
EXAMINATION ON BILL / DRAFT OF
POLICY OR REGULATION/ REGULATORY
POLICY IN THE ECONOMY SECTOR
BASED ON COMPETITION CHECKLIST
ON COMPETITION POLICY

This Competition Checklist of Competition is an Competition Checklist composed
by KPPU based on Best Practice by considering the Law Number 5 year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition
related with the national interest as regulated in Article 50 and Article 51 Law
Number 5 year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition.
Guideline on Competition Checklist on Competition Policy consists of 4 (four)
main Modules as follows:
Section I
Competition Checklist I: to examine Bill/Draft of Policy or Regulation/Regulatory
Policy in the economy sector not being exempted in Law Number 5 year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition
or Bill/Draft of Policy or Regulation/ Regulatory Policy in the economy sector not
granting monopoly right or limiting enterprises.
Section II
Competition Checklist II: to examine Bill/Draft of Policy or Regulation /Regulatory
Policy in the economy sector being exempted in the stipulation of Article 50 letter
a Law Number 5 year 1999 concerning Prohibition of Monopoly Practice and
Unfair Business Competition.
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Section III
Competition Checklist III: to examine Bill/Draft of Policy or Regulation/Regulatory
Policy in the economy sector granting monopoly right or limiting enterprises.
Section IV
Competition Checklist IV: to examine Bill/Draft of Policy or Regulation/Regulatory
Policy in the economy sector granting protection for certain enterprises in certain
sectors.
Such Competition Checklist may be used to examine both Bill/Draft of Policy or
Regulation/Regulatory Policy in the economy sector.
Examination Process for Bill/Draft of Policy or Regulation/Regulatory Policy.
Both Bill/Draft of Policy or Regulation/Regulatory Policy in the economy sector
if it is viewed from the perspective of competition, is categorized in two groups,
which are:
1. Bill/Draft of Policy or Regulation/Regulatory Policy in the economy sector
with concept of competition; and
2. Bill/Draft of Policy or Regulation/Regulatory Policy in the economy sector
with the concept of Government intervention on the market.
What’s different about examining Bill / Draft of Policy, examination of regulation/
regulatory policy shall be executed chronologically. The order reflects the
examination priority.
The Examination steps are as follows:
Examine all substances (regulated materials) in the certain Bill/Draft of Policy or
Regulation/Regulatory Policy by using Competition Checklist I.
If all answers are No, the substances (material) of Bill/Draft of Policy or Regulation/
Regulatory Policy are in accordance or conform to the Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition.
If there is any Yes answer, there are substances not in accordance with or not
conforming to the principle of fair competition as regulated in Law Number 5
Year 1999 concerning Prohibition of Monopoly Practice and Unfair Business
10
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Competition. For that matter, the examination process shall be continued by
analyzing the reason of such YES. The reason of such YES, followed up by using
Competition Checklist with the following requirements:
a. If the cause is arrangement of activities or agreement exempted in the
Regulation as stated in Article 50 point a Law Number 5 year 1999 concerning
Prohibition of Monopoly Practice and Unfair Business Competition, the
examination shall be terminated. The examined regulation shall remain in
effect.
b. If the cause is appointment of monopoly to certain enterprises as stated in
Article 51 Law Number 5 year 1999 concerning Prohibition of Monopoly
Practice and Unfair Business Competition, examination shall be continued
using Competition Checklist III.
c. If the cause is because a wrongful stipulation, causing a conflict with Law
Number 5 year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition, harmonization shall be performed, with the intention
to provide an advice to change or revoke the article conflicting with Law
Number 5 year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition.
d. If the cause is a certain stipulation regulated for the purpose of providing
protection for certain enterprises, the Central Government or Local
Government must perform Impact Analysis Study to find out how big is the
impact of such Regulation.
If KPPU has already an Impact Analysis Study on such regulation, an examination
on such Impact Analysis owned by KPPU shall be immediately checked. If the result
of Impact Analysis Study shows the importance of protection, then protection
may be performed. However if the result pronounces protection may cause an
unfair business competition with a much bigger economic value than the purpose
of protecting such enterprises, the substance of the regulation shall be advised to
be revoked.
For instances, Retail Industry.
KPPU has possessed an Impact Analysis Study related with the retail industry,
showing that zoning and other limitation from modern retail is an intervention
that may be used by the Government to keep the uneven competition between
modern retail business and traditional/small business not harming national
economy. Therefore, a regulation on the matter may be justified.
GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST
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CHAPTER III
SECTION I
COMPETITION CHECKLIST I
EXAMINATION ON BILL/ DRAFT OF POLICY OR REGULATION /
REGULATORY POLICY IN THE ECONOMY SECTOR, NOT BEING
EXEMPTED IN LAW NUMBER 5 YEAR 1999 CONCERNING
PROHIBITION OF MONOPOLY PRACTICE AND UNFAIR
BUSINESS COMPETITION

Competition Checklist I is used to conduct examination on Bill/Draft of Policy
or on Regulation/Policy in the economy sector not being exempted in the Law
Number 5 year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition, to find out whether such Bill or Regulation contains any
policy conflicted or not with the principle of fair competition.
Design of question in the Competition Checklist I, is composed to ensure that the
principle of fair competition has been regulated perfectly and clearly, thus such
matter shall not be conflicted with the principle of fair competition.
Every regulation conflicting with the principle of fair competition is usually because
of Government intervention, for the purpose to provide protection for national
interest, by setting aside the principle of fair business. If there is any stipulation
conflicting with the principle of fair competition, it will not be in accordance
with this Competition Checklist I. After conducting examination, the stipulation
conflicted with the principle of fair competition will be discovered. The next stage
will be analysis on the cause of non conformity in the stipulation in the Bill/Draft
of Policy or Regulation/Regulatory Policy.
Competition Checklist I consists of 4 (four) groups such as:
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1.

Competition Checklist on Regulating the limit and scope of Enterprises
The list of question in this part is aimed to identify the stipulation in the Bill/
Draft of Policy or Regulation/Regulatory Policy granting privilege only for one
or several certain Enterprises. Such granting privilege may create a market
power. A market power for one or several Enterprises is prone to be misuse.
This part is intended to trace the stipulation in the Bill/Draft of Policy or
Regulation/Regulatory Policy suspected to grant privilege for one or several
Enterprises unlawfully.
Hereby several questions in this part:

2. Competition Checklist on Regulating Limitation of the Capability of Enterprises
Competition Checklist in this Part is intended to examine stipulation in
the Bill/Draft of Policy or Regulation /Policy causing a limit of capability in
competing by certain Enterprises in a market. Limiting capability of competing

14
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may be conducted by limiting the marketing or increasing production cost
inappropriately for certain Enterprises. Limiting the capability of competing
may cause limited variation of price and products in the market.
Questions in this section are as follows:

3.

Competition Checklist on the Regulation of Reducing Incentive to Compete
This section contains a Competition Checklist for the purpose to identify
stipulation in the Bill /Draft of Policy or Regulation/Regulatory Policy creating
disincentive for competition. Such stipulation regulates reduction of incentive
to compete, for example the stipulation facilitating the behavior of cartel or
other anti competition behavior violating Law Number 5 Year 1999 concerning
Prohibition of Monopoly Practice and Unfair Business Competition. Reducing
competitive Incentive may cause an innovation as a result of fair competition
to be more inhibited, as opposed to the development, which in the end may
decrease the welfare of consumers.
Questions in this section are as follows:

GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST

15

4. Competition Checklist on Regulation of Limiting Choice of Goods and /
services for Consumers
Competition Checklist in this section contains question aimed to find
stipulation in the Bill/Draft of Policy or Regulation/Regulatory Policy limiting
choice of goods and/or services which may be chosen by consumers.
The questions for this section are:

16
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SECTION II
COMPETITION CHECKLIST II
EXAMINATION OF BILL/DRAFT OF POLICY OR REGULATION/
REGULATORY POLICY IN THE ECONOMY SECTOR, BEING
EXEMPTED IN THE LAW NUMBER 5 YEAR 1999 CONCERNING
PROHIBITION OF MONOPOLY PRACTICE AND UNFAIR
BUSINESS COMPETITION

Competition Checklist I is used to conduct Examination on the Bill/Draft of Policy
or Regulation/Regulatory Policy in the economy sector being exempted, as the
implementation of Article 50 Law Number 5 Year 1999 concerning Prohibition of
Monopoly Practice and Unfair Business Competition.
The stipulation in Article 50 point “a” is intended to protect the national interest.
KPPU may not reach Enterprises doing such action or agreement containing the
stipulation for such national interest, in spite of conflicting with the stipulation in
Article 50 Law Number 5 Year 1999 concerning Prohibition of Monopoly Practice
and Unfair Business Competition, it does not need to be examined further against
the stipulated regulation.
Competition Checklist II only contains 1 (one) question, which is
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If the answer is YES, the Bill/Draft of Policy or Regulation/Regulatory Policy is a part
of implementation of Law, thus it is exempted by the stipulation of Law Number
5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair Business
Competition. Therefore, the examination process on such Bill/Draft of Policy or
Regulation/Regulatory Policy shall be terminated. Bill/Draft of Policy or Regulation/
Regulatory Policy will still be implemented with no need for improvement.
If the answer is NO, the examination process may continue using other Competition
Checklist.
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SECTION III
COMPETITION CHECKLIST III
EXAMINATION ON BILL/DRAFT OF POLICY OR REGULATION/
REGULATORY POLICY GRANTING MONOPOLY RIGHT AND/
OR RIGHTS OF CENTRALIZED ACTIVITIES RELATED WITH
PRODUCTION AND/OR MARKETING OF GOODS AND/OR
SERVICES ESSENTIAL FOR THE LIVES OF MANY PEOPLE AS
WELL AS BRANCHES OF PRODUCTION VITAL TO THE COUNTRY

Competition Checklist III is used to conduct examination on Bill/Draft of Policy
or Regulation/Regulatory Policy or on the Bill/Draft of Policy or Regulation/
Regulatory Policy containing substances on granting monopoly right and/
or centralized activities related to production and/or marketing goods and/or
services essential for the lives of many people as well as branches of production
vital for the country for certain Enterprises as intended in Article 51 Law Number
5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair Business
Competition.
During its implementation, granting the monopoly right and/or right of centralized
activities shall be followed by other various arrangements aimed to boost the
implementation process of one sector monopoly, not inducing an abuse of
monopoly right in the sector.
Other stressing used is to arrange the owner of monopoly rights and/or the
holder of right of centralized having owned other business integrated with the
monopoly business and/or centralized activities does not abuse the integration of
such business. Considering the purpose is to avoid monopoly practice and unfair
business competition, this Competition Checklist may examine several regulation
need to be in the Bill/Draft of Policy or prevailing Regulation/Regulatory Policy.
There are 4 (four) groups of examination in this Competition Checklist III, with
purpose vary from one and another.
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1.

Competition Checklist on the neutrality of Competition.
Competition Checklist on the neutrality of Competition is used for Enterprises
granted with monopoly right and/or rights of centralized activities in a certain
market, and also have other products in a competitive market. Both products
are related with each other. The monopoly products may be an input in the
production process of the other products, or vice versa.
This Competition Checklist is intended to examine whether or not a Bill/Draft
of Policy or Regulation/Regulatory Policy has accommodated a regulation
keeping monopoly right and/or rights of centralized activities for such product
not to be abused on the competition in the market of other products not
being monopolized and/or centralized.
The Competition Checklist of the neutrality of Competition, consists of 2
(two) questions as pointed out in the table below.
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2. Competition Checklist on the neutrality of Special Treatment
Competition Checklist on the Neutrality of Special Treatment is designed for
Bill/Draft of Policy or Regulation/Regulatory Policy pointing certain enterprises
to monopolize a market product followed by special treatment. Such special
treatment is intended to realize public welfare. Other special treatment
includes tax relief, providing financing resources, procurement of goods and/
or services, and/or granting subsidy.
Competition Checklist on the neutrality of special treatment is intended for
Enterprises granted with monopoly rights and/or right of centralized activities
in one certain market of product or having other product in a competitive
market. Both two products are related to each other. The monopolized and/
or centralized products may be an input in the production process of the
other product or vice versa.
Question on the neutrality of granting special treatment is as follows:
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3.

Competition Checklist on the Governance Transparency
Competition Checklist on the Governance Transparency is aimed to examine
the regulation of transparency in implementing monopoly right and/or rights
of centralized activities, thus the intention of granting monopoly right and/or
rights of centralized activities may be achieved. Enterprises holding monopoly
right and/or right of centralized activities must be transparent in performing
their business activities to avoid the occurrence of abusing the grant of
monopoly rights and/or right of centralized activities.
Competition Checklist on the Governance Transparency is as follows:

22
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4. Competition Checklist on the control of Monopoly Practice and/or Unfair
Business Competition
Competition Checklist on the control of Monopoly practice and/or Unfair
Business Competition has been intended to control from the start so that
Enterprises having the monopoly right and/or rights of centralized activities
does not misuse monopoly right and/or rights of centralized activities.
The control of Monopoly Practice and/or Unfair Business Competition is very
necessary because there are Regulation granting only monopoly right and/or
rights of centralized activities without considering the consequences on the
performance of economy sector by such granting of monopoly rights and/or
rights of centralized activities.
Competition Checklist on the Control of Monopoly Practice and Unfair
Business Competition are as follows:
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Follow up of the result of Examination using Competition Checklist III
After performing all examination, there would be a follow up of the examination
result by using Competition Checklist III.
If all answers are YES, then the Bill/Draft of Policy or Regulation/Regulatory
Policy shall be considered in sync with the stipulation in Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition.
If there is a No answer on the questions in Competition Checklist III, the Central
Government /Local Government must revise the Bill/Draft of Policy or Regulation/
Regulatory Policy by improving them to conform to the Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition.
Conformity of Bill/Draft of Policy or Regulation/Regulatory Policy with Law
Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition has a meaning that such Bill/Draft of Policy or Regulation/
Regulatory Policy will not cause practice of monopoly and/or Unfair Business
competition.
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SECTION IV
COMPETITION CHECKLIST IV
EXAMINATION ON THE BILL/DRAFT OF POLICY OR
REGULATION/REGULATORY POLICY GRANTING PROTECTION
FOR CERTAIN ENTERPRISES IN CERTAIN SECTORS

Competition Checklist IV is used to conduct examination whether Bill/Draft of
Policy or the prevailing Regulation/ Regulatory Policy granting protection for
certain Enterprises in certain sectors. Such protection may be in the form of
protection for small Enterprises from uneven competition with the large business
or in the form of protection for large/national Enterprises in the form of establishing
Indonesian National Standard (SNI).
Stipulation granting protection for certain Enterprises in certain sectors may be
categorized as a policy for national interest.
Competition Checklist IV consists of 2 (two) questions, such as:

If the answer is YES, the Bill/Draft of Policy or Regulation/Regulatory Policy may
refer to the result of impact analysis study from KPPU on such sector or impact
analysis study done by The Central Government or Local Government if the result
shows the importance of protection and impact of anti competition economically
smaller compared to the protection benefit.
If the answer is NO, the examination process may continue using other Competition
Checklist.
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CHAPTER IV
CASE EXAMPLES
CASE EXAMPLES IN COMPETITION CHECKLIST I
FOR EVERY BILL/DRAFT OF POLICY OR REGULATION/
REGULATORY POLICY IN THE ECONOMY SECTOR NOT BEING
EXEMPTED IN LAW NUMBER 5 YEAR 1999 CONCERNING
PROHIBITION OF MONOPOLY PRACTICE AND UNFAIR
BUSINESS COMPETITION

Competition Checklist I consist of 4 (four) groups such as:
I.

Competition Checklist for Regulating the Limit of Number and Scope of
Enterprises
This part is intended to trace stipulation in the Bill/Draft of Policy or Regulation/
Regulatory Policy suspected to grant benefit for one or several Enterprises
inappropriately. Hereby is a case example for this section.

Case Example 1
Appoint one or several Enterprises in procurement, provision or sales of
goods and/or services.
The appointment of the Cooperative of Ministry of Manpower and Transmigration
to do procurement and arrangement of vehicles of picking Indonesian Workers
from Soekarno-Hatta airport to their hometowns. The cooperatives has performed
a monopoly practice by determining:
a. Type of car with certain brand used as a certain mode of transport;
b. Four companies of vehicle automobile as the transportation provider of
Indonesian Workers; and
c. Price that must be paid by the Enterprises providing the service of transporting
Indonesian Workers to the Cooperative.
Such policy has become an entry barrier for other Enterprises in providing
transportation service, and such policy results in less competition in providing
transportation service of Indonesian workers.
GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST
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Regarding the policy of granting exclusive rights to the staff cooperatives in the
Ministry of Manpower and Transmigration, KPPU submits a Letter of Advice to the
Ministry of Manpower and Transmigration to revoke the Decision of Ministry.
Harmonizing stipulation regulating such policy is necessary to be implemented,
such as by a mechanism of competition, for example an open tender with a logic
specification regulation and may be followed by other Enterprises.
Case Example 2
Requirements of which only one or certain Enterprises may fulfill.
Requirements established to enter an industry is intended to ensure that only
qualified Enterprises as required to be able to perform business activities. Such
requirements are intended to provide protection for consumers. Requirements are
for example establishing minimum amount of paid-up capital for establishment of
Public Bank. Such policy is meant to keep stability in the financial sector.
On the other side such policy may cause even bigger restriction for Enterprises
compared with the purpose to provide protection for consumers. The required
amount for minimum paid-up capital is more beneficial for dominant Enterprises
to keep market stability. Overly strict requirements may also cause the old
Enterprises to leave market. Thus resulting in a pressure of competition because
there will be inhibition for new entrant.
Requirements which may become a restriction in performing business activities
are for example a requirement in the service industry of work safety inspection in
ships and harbors.
In this industry there is a regulation requiring ownership of branch offices in
several capital cities of Provinces especially in the capital cities of Provinces in
which a class I harbor is available. Under such stipulation, only 2 (two) Enterprises
may meet such requirements.
As a result of such requirement, inspection service becomes delayed, especially
in the eastern part of Indonesia. As an alternative from the policy concerning
ownership of branch office, may be in the form of stipulation concerning
inspection of work safety service in ships and harbors.
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Case Example 3
Limit the ability of certain Enterprises to provide goods or services.
A policy may limit the number of Enterprises in certain sector if it is intended
to reach an economical scale or related with important public facility. Overly
limit the number of Enterprises in a competitive sector may have a bad result
in competition and consumer welfare. In certain cases, such policy may exempt
Enterprises not having required characteristics of all procurement from goods and
service.
Example of limiting Enterprises is the Regulation on Insurance for Indonesian
Workers (TKI Insurance). This regulation limits the number of insurance companies
providing service of TKI Insurance only for companies listed as a member of
consortium appointed by the Ministry of Manpower. This regulation creates
an impact to the limitation of number of Enterprises. Such policy may provide
opportunity for Enterprises entering into prohibited agreements for example in the
form of cartel. Opening a broad opportunity for credible insurance company and/
or having experience to serve TKI Insurance may be used as an alternate policy.
Case Example 4
Stipulation resulting in the increasing cost of entry and/or exit from the
market inappropriately, for example the requirements of cost of tender, cost
of capital, and/or cost of permit.
Efforts in limiting number of Enterprises in a company may be performed by
increasing the cost of entry and/or exit of market. Example of policy which may
cause an increase of market entrance cost such as policy related with product
test requirement or policy on determining minimum capital. Policies which may
cause an increase of market exit cost are for example the obligation to perform
environmental cleaning during closing a factory. Policy related with product
testing, minimum capital determination and obligation to clean environment
during the closing of factory is intended to provide protection either for consumers
or environment.
In other side, such policy tends to limit the number of Enterprises in the Market.
Enterprises need to prepare a substantial amount of capital to cover an entry exit
as well as a possibility of risk which may be taken as a result of the closing of
business.
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To overcome the negative impacts of such policy, it is necessary to ensure that
such established requirements are proper minimum needs to provide protection
both for the consumers or the environment.
Policy increasing the market entry or exit restriction is for instance a policy in a
province in Indonesia regarding the industry of shuttlecock material, which is the
feather of duck. Related to this policy for securing from the threat of avian flu
virus, the Local Government requires so that the importer of feather duck to have
shuttlecock factory. Such factory must have permission from the Local Government
to conduct import of feather duck as the main material of shuttlecock. Such policy
from the local government may require high amount, because the policy of Local
Government requires to do survey to the native country where the duck feather
comes from to ensure that the imported duck feather is not contaminated with
the avian flu. The policy from Local Government requiring Enterprises to perform
survey to the native country where the duck feather originated and the needs
to establish a factory cause an increase in the cost of market entry. To handle
the policy from Local Government which may incriminate the Enterprises, local
government may consider using Animal Quarantine Agency as a replacement of
survey to the native country to prevent the entry of avian flu virus.
Case Example 5
Stipulation Restricting Market Area or Market Allocation of Goods, Material,
Services, Capital and Manpower.
Restricted region here does not mean to set aside regulation of Local Government.
Restriction of market area is a policy in granting facility of area separation between
Enterprises.
Such policy may be in the form of national or regional policy. The policy is
intended to provide protection for national Enterprises and/or infant industry.
Granting such protection is temporary, to encourage the growth of industry in a
developing region.
On the other hand, the policy regarding area separation between Enterprises
may have a negative impact, which is the increasing market concentration. The
increasing market concentration may cause Enterprises to abuse the strength of
the market. Area separation between Enterprises may create a smaller and more
isolated market, causing limited innovation and product difference.
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To avoid such negative impact, for certain policy which will be applied, it is better
to analyze first from various factors such as:
a. Whether or not there are any connection between restriction and achievement
of the policy purpose;
b. Whether or not there are any separation area causing restriction not more
than what it needs to achieve our goal;
c. Whether a rational analysis support application to achieve the goal; and
d. Whether such applied restriction is limited in a clear term.
Example of a policy concerning area separation between Enterprises occurs in the
industry of document service for trade traffic through ships (Tally). In this industry
there are rules concerning provision of facility for area separation. The regulation
of providing facility in the area separation may cause the possibility of cooperation
between the Authority of the Harbor and the Tally Association in the local harbor
to divide the area in accordance with the available limit. The stipulation on area
separation between Enterprises create a limit of service area of tally in a harbor,
and may cause tally companies not being able to serve consumers outside harbors
recommended by the authority of Harbor and by Association of Tally. Harmonizing
the competition policy may be realized by revoking requirements determining any
recommendation from the Association of Tally.
II.

Competition Checklist of Limiting the capability of Enterprises
A regulation shall be categorized as decreasing and/or inhibiting competition
if it contains stipulation which may cause the market not being fully functioned
as it should. Such stipulation may be in the form of intervention in determining
the price, restriction of market area, or determining standard of product
quality which is discriminative. The impact from the stipulation lessening and/
or inhibiting competition is potential to create a market strength which may
be abused. Here is one case example in this Competition Checklist.

Case Example 1
Stipulation Restricting Merchant’s Ability to Determine the Price of Goods
and/or Service.
The stipulation on upper price limit is usually applicable for protecting the
consumers. The policy of down price limit is used to protect Micro, Small, and
Medium-sized Business (UMKM), and Local Business facing unfair competition.
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On the other hand, the stipulation granting protection for UMKM Business and
Local Business may also have a negative impact. Control on the price will be
influenced against the dynamic of price in the market. When there’s a down limit,
an efficient business which is capable to provide lower price for consumers may
not win the market. When the upper limit is determined, the passion to innovate
in order to create a better product will be gone.
Determining the price of goods and/or services in the regulation may also result
in cartel of price determination. For consumers, the impact of regulation on such
price determination may cause consumers losing the right to obtain news and/or
service with cheaper price or goods and/service with better quality even though
the price is more expensive.
Case Example 2
Stipulation restricting freedom for Enterprises to promote and market the
goods and/or services.
The policy on marketing restriction is basically intended to protect consumers as
a result of misleading advertisements. Policy on marketing restriction is usually
tied with products no longer publicly consumed and needs to grant protection
for certain consumers. The limitation of cigarette advertisement, for example, is
a policy with the purpose to protect kids from a potential to be cigarette smoker
in the future.
Marketing restriction of cigarette advertisement is not solely to restrict the
marketing freedom of business but to have a social function which is to protect
children from a potential to be smoker in the future.
On the other hand, the policy on marketing restriction may result in limitation
of capability of new entrants to inform their presence and quality of products to
consumers.
Stipulation on restriction of discriminative marketing may cause incumbent
enterprises to be dominant. Dominant position added with marketing privilege,
are potentially abused to become act of monopoly and anti competition.
Marketing restriction of goods and/or services should be established publicly and
not potentially discriminative.
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Marketing restriction conflicted with principle of fair competition is for example
a rule containing stipulation granting protection for incumbent Enterprises
discriminatively through regulation of marketing restriction, for example with the
stipulation to limit installing advertisement for new products in order to protect
local business, in the form of Local Owned Enterprise (BUMD) or Cooperatives.
Regulation providing protection for consumers must contain a stipulation
concerning prohibition of misleading advertisements. The policy on such
prohibition of misleading advertisements are more effective to protect consumers
and in accordance with the principle of competition compared with the policy of
marketing restriction.
Case Example 3
Stipulation concerning the quality standard of product profitable for certain
enterprises.
Stipulation on determining the quality standard of product for an industry is
intended to protect consumers and/or domestic economy. At this moment there
is stipulation on the Indonesian National Standard (SNI) and the amount of local
component in a product (local content). This standard is basically not conflicted
with the principle of fair competition as long as it is established based on a non
discriminative consideration.
Determining product standard is categorized discriminative if the fulfilling of such
standard may only be fulfilled by one or several Enterprises. As the result of such
policy, the market becomes concentrated and decreases the competition in the
market. In drafting regulation, a regulation should not establish an overly high
standard which may decrease competition.
Example: regulating standard in the field of service. Policy requiring that appraisal
performing business in the capital market must become a member of Indonesian
Professional Appraisal Community (MAPPI). Such policy may potentially cause an
Unfair competition, such as creating an entry barrier and discriminative.
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Case Example 4
Stipulation on raising cost of production unreasonably for certain Enterprises,
especially privilege for old Enterprises compared to new entrant.
Regulation containing stipulation of increasing production cost is usually
established to secure investment in certain area or to increase the Country’s
receiving or Local’s receiving. The increasing production cost may be in the form
of minimal salary requirements, which raising significantly, or requirements to
extend business permit, requiring establishment of factory or commitment in long
term capital/ if such provision is intended for all Enterprises in one industry, the
requirements concerning the raise of production cost shall not conflict with the
principle of fair competition.
Stipulation on the raise of production cost may potentially discriminate certain
Enterprises. An extreme example is the stipulation of Grandfather Clause. The
stipulation of Grandfather clause discriminates the requirements by increasing
production cost for potential enterprises. The application of grandfather clause
for example the experience of incumbent enterprises available is valued the same
with the requirements of certain machines. The application of grandfather clause
in the industrial policy is possible reduce competition predicted to be difficult for
incumbent enterprises.
III. Competition Checklist of Regulation in Reducing Incentive To Compete
In a good market condition, competition between Enterprises will occur, for
example competition of product innovation and efficiency of production cost.
In the end consumers will receive various choices of goods and/or services with
different qualities or price. However, sometimes the market is distracted by policy
or regulation which may lessen the interest of Enterprises to compete, for example
with a stipulation granting facility for Enterprises to do cartel.
Appraisal by using this Competition Checklist may identify regulation granting
cartel facility in a market. Cartel is basically very hard to be formed properly, but the
binding regulation between cartel subjects may expedite the cartel itself. Suspicion
between cartel subjects may be minimized by cartel supervision facilitated by the
government policy, for example in the form of establishing regulation containing
obligation of submitting price report and submitting sales report to the Association
along with sanction for the violator.
The case example in Competition Checklist 3 is as follows:
34
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Case Example 1
Stipulation creating self-regulatory or co-regulatory.
Stipulation on self-regulatory is a regulation implemented by an association of
Enterprises in a market based on the right granted by the government to govern
themselves in the matters related to the competition. For instances, determination
of price, recommendation of new business permit, or sales quota. Furthermore a
co-regulatory regime is a regulation requiring establishment of policy related with
industry, jointly approved by the Association and the Government.
Both self regulatory or co-regulatory may provide facility for cartel through
association. By granting the rights to the association of Enterprises to determine
the price, recommendation of new business permit or sales quota, the cartel
agreement may be realized. Stipulation on providing facility for cartel shall
be accompanied with the stipulation of monitoring by association or related
government institution.
The stipulation on self-regulatory and co-regulatory causing cartel may reduce
incentive of competition between Enterprises. Enterprises may feel secure with
the protected cartel arrangement based on the stipulation on self regulatory and
co regulatory. Thus the competition in innovation and price may not occur.
For such case, KPPU has released a letter containing advice (the number, dates
and advice must be noted completely) concerning regulation granting selfregulatory to the Association. In this case, the airline association is given the right
based on Regulation of Minister of Transportation (the number, year and content
must be clear) to determine the flight tariff. The implication of this regulation is the
consumer is faced with the expensive tariff of flight and limited number of airlines.
KPPU, based on the (aforementioned) letter, has managed to convince the Minister
of Transportation to revoke the regulation granting (state the regulation).
At this time, based on the Regulation Number … Year …. Concerning…., the Minister
of Transportation determines the upper limit tariff in a formula, which is a reference
tariff for the economy class flight and choice of airlines in several routes.
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Case Example 2
Stipulation requiring Enterprises to inform about the product (write the type
and formula clearly), price, sales or cost. (Write clearly and complete the
intent or specification.)
The policy requires publication of information such as the price and production
volume, basically used as a way to reduce consumer cost in obtaining information.
Therefore the Enterprises must provide information on the price and production
volume clearly.
On the other hand, such policy may encourage the forming of cartel, because
basically what cartel needs is monitoring the market competitor effectively.
One of the reasons why cartel is so difficult to be stable is because of limited
information in monitoring cartel. Breaking in a cartel occurs due to violation on the
agreement of such cartel. The obligation of collecting or publishing information
of price, production, sales, and production cost may provide convenience for the
cartel to achieve stability.
The stipulation requiring submission of company information is usually used for
the benefit of industrial statistic. In order to reach such purpose, it is advisable
to use statistic sampling instrument or the usage of average data and to avoid
the obligation of detail data submission. Stipulation requiring submission of data
information through association is an impolite policy in creating fair competition
since it may encourage the forming of cartel.
Case Example 3
Stipulation exempting certain industrial activities or Enterprises from the
Law concerning Competition.
Exempting certain industry or group of Enterprises from the law of competition in
this Competition Checklist is not related with the stipulation of Article 50 point a
Law Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition. This Competition Checklist is intended for regulation not
ordered by a higher regulation but to regulate exemption for the stipulation of
Law Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition.
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Determining Regulation/Policy exempting certain industry or a group of Enterprises
in Law Number 5 Year 1999 concerning Prohibition of Monopoly Practice and
Unfair Business Competition may be implemented to grant protection for certain
interest (detail the protected party, give example). Thus, such Regulation/Policy
under the Law not delegated to implement an agreement or activities forbidden
by the law of competition from the Law, are prohibited to contain any stipulation
concerning exemption as regulated in Law Number 5 Year 1999 concerning
Prohibition of Monopoly Practice and Unfair Business Competition. Harmonizing
policy for the prevailing regulation/policy should be done by amendment or
revoking such Regulation.
IV. Competition Checklist for Regulating Limit of Choice of Goods and/or Service
for consumers.
Competition Checklist in this section contains question which have the
purpose to search for stipulation in the Bill/Draft of Policy or Regulation/
Regulatory Policy regulating the choice limit of goods and/or services. Hereby
are the questions in this section:
1. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain any
stipulation on limit for consumers to choose Enterprises; or
2. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain any
stipulation on limiting consumers’ mobility to move from one business to
another by imposing the cost of changing enterprises?
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CASE EXAMPLES IN COMPETITION CHECKLIST II
EXAMINATION ON BILL/DRAFT OF POLICY OR REGULATION/
REGULATORY POLICY IN ECONOMY SECTOR, BEING
EXEMPTED IN LAW NUMBER 5 YEAR 1999 CONCERNING
PROHIBITION OF MONOPOLY PRACTICE AND UNFAIR
BUSINESS COMPETITION

This examination is a follow up from Article 50 point a Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition,
stating:

Article 50
Exempted from the stipulation of this Law is:
a. An action and/or agreement intended to implement the prevailing
regulation; or
Regarding the stipulation in Article 50 point a, KPPU has drafted Guideline of
Article 50 point a issued in KPPU Regulation Number 5 Year 2009. In this guideline,
it is elaborated that the prevailing Law in Article 50 point a shall be interpreted
as Constitution of Republic of Indonesia Year 1945 and/or related sector law or
regulation stipulated in the regulatory policy under the Law but clearly delegated
by the said Law. “Prevailing regulation” shall not be interpreted in a broad manner
by referring to implement all kind of regulation.
The question for assessing this regulation is as follows:

“Is the applicable regulation an implementing
regulation of the Law?”
Regulation which regulates the action and/or agreement conflicted with Law
Number 5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition shall be exempted if it is in the form of Law or regulation
under the Law, ordered to implement a policy further.
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If the Regulation is included in the exempted category, appraisal shall give a “Yes”
answer. A “Yes” answer means that such regulation is exempted in the Law Number
5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair Business
Competition and does not need to be conflicted with Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition.
If the regulation is not included in the exempted category, appraisal shall give
a “No” answer. A “No” answer means that such regulation must be assessed by
the next Competition Checklist. Assessment shall be performed on stipulation
considered to be conflicted with the stipulation of Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair Business Competition.
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CASE EXAMPLES IN COMPETITION CHECKLIST III
EXAMINATION ON THE BILL/DRAFT OF POLICY OR
REGULATION/REGULATORY POLICY GRANTING MONOPOLY
RIGHT AND/OR RIGHTS OF CENTRALIZED ACTIVITIES
RELATED WITH PRODUCTION AND/OR MARKETING GOODS
AND/OR SERVICES ESSENTIAL FOR THE PUBLIC AS WELL AS
PRODUCTION BRANCHES IMPORTANT FOR THE COUNTRY

Competition Checklist III is intended to discover whether there is a regulation
on monopoly and/or centralized activity by an institution/agency/State owned
enterprise (BUMN) / Regional Owned Enterprise (BUMD), formed and appointed
by the Government. This is aimed to apply the stipulation of Article 51 Law Number
5 Year 1999 concerning Prohibition of Monopoly Practice and Unfair Business
Competition.

Article 51
Monopoly and/or centralized activities related with production and/or
market of goods and/or service essential for the public as well as production
branches necessary for the country is regulated by a Law and implemented by
State Owned Enterprise and/or agency /or institution formed or appointed
by the Government.
Example of Agency/Institution/BUMN/BUMD which is formed by the Government
and appointed to do a centralized business activities related with Natural Resources
controlled by the government is PT. PLN (Persero). PT. PLN (Persero) controls the
market of electricity supply in Indonesia. Government Regulation Number 23
Year 1994 concerning Changes of the form of Company shall regulate the basic
authority of such PT. PLN (Persero). Such regulation is categorized in the category
of special regulation because electricity is a resource regulated by the country and
is essential to the lives of many people.
Important branch of production isn’t always related with the Natural Resources
controlled by the country. Sometimes, the branch of production isn’t related at all
with the natural resources, such as the health insurance industry. Health insurance
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is an important service necessary for the lives of many people and isn’t related
with natural resources. Therefore, the second question will accommodate this.
Social Security insurance (BPJS) is an example of important branch of service
but isn’t related directly to natural resources. BPJS is formed by Law Number 24
Year 2011 concerning Social Security Insurance. If the assessor discovers a BPJSlike regulation, the evaluation process shall be in the Competition Checklist of
Neutrality, Competition Checklist of governance transparency, and Competition
Checklist of controlling Monopoly Practice.
Here is the elucidation from each Competition Checklist and the question as well
as examples of norm in the prevailing regulation:
1. Competition Checklist of Neutrality Competition
This Competition Checklist shall be filled for the regulation, regulating the
presence of Agency/Institution/BUMN/BUMD granted with monopoly right or
centralized market based on the regulation but still has a commercial business
in the integrated market. For instances, the Local Water Company (PDAM) has
a business unit or the Drinking Water in the Package (AMDK) business.
PDAM is given task of distributing water through pipe. Distribution of basic
water through pipe is a market monopolized by PDAM. While the AMDK
market is a market integrated with the Basic Water distribution through pipe.
The Competition Checklist of neutrality shall be performed to test whether
there is regulation to ensure PDAM will not abuse a dominant position in the
Water distribution market through pipe in the AMDK business.
This Competition Checklist consists of 2 (two) questions. Question on
neutrality of competition is aimed for the regulation containing stipulation
on the separation of act of Agency/Institution/BUMN/BUMD granted with
monopoly right between what is ordered by the regulation and its commercial
business. Here are the questions of Competition Checklist of Neutrality
Competition:

42

GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST

a. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain
any stipulation separating monopolized business unit with the non
monopolized business unit in the vertically integrated market?
Stipulation separating business structure in the regulation is intended
so that the business expansion from Agency/Institution/BUMN/BUMD
granted with monopoly right does not involve mandatory instrument from
the regulation in its commercial business. This may be interpreted as, if the
Agency/Institution/ BUMN/BUMD desire to do a commercial business in
other integrated market, such institution must form a new business entity.
Example of separating business structure in the regulation is the regulation
industry of oil and natural gas. In the oil and natural gas industry, PT.
PGN (Persero), Tbk working in the transporter business is mandatory
to form a new business entity to do the trader business. Also for the
electricity industry, PT. PLN (Persero) establishes PT. Indonesia Power to
accommodate a separation of power plants business with the distribution
and transmission business, which is the duty of PT. PLN (persero) in
accordance with the law and regulation.
In separating such business structure, the potential Enterprises in the
integrated market may be treated fairly, thus such regulation may be
accounted as neutral against the competition in the integrated market with
the monopolized market. If the integrated market is on the upstream, the
benefit will be felt by the Agency/Institution/ BUMN/BUMD granted with
monopoly right, however if the integrated market is on the downstream,
the consumers will get the benefit of competition.
Example of such situation is a stipulation stated in the Regulation
of Minister of Communication and Informatics Number 1 Year 2010
concerning Implementation of Telecommunication Network, regulating
the stipulation of business unit separation as follows:
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Article 8
(2) Implementation of telecommunication network is mandatory to
divide the components of services (unbundling) in order to provide the
necessary service needed by the implementer of telecommunication.
(3) Components as stated in paragraph (2) is:
a. Local network;
b. Interface devices;
c. Center (connection center)
d. Transmission; and
e. Backup system of operational, service and additional devices.
b. Does the Bill/Draft or Regulation/Policy contain any stipulation
separating financial statements between monopolized business unit
and non monopolized business units in the vertically integrated
market?
Separation of financial statements in this question is intended to provide
transparency of the usage of monopoly rights, to ensure that the right is
used for activities regulated only in the Regulation. Even though structurally,
the commercial business of Agency/Institution/ BUMN/BUMD is in other
legal entity, however the potential mixing of business arrangement may
be minimized with the requirements of separating financial report.
For the financial report established separately between monopolized
business units as regulated in the Regulation with the non monopolized
business units, it may be used as a monitor if there is an abuse of financial
governance by the Agency/Institution/ BUMN/BUMD for its commercial
business. Thus the distortion of integrated market due to the mixing
of financial governance by the Agency/Institution/ BUMN/BUMD may
be avoided and the Regulation may be pronounced neutral with the
availability of stipulation on separating financial reports.
Example of norm arrangement suggested in accordance with the
aforementioned is as follows:
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(1) If a separation of business unit is implemented it must be accompanied
with separation of record.
Explanation: separating business unit accompanied with separating
record is intended to guarantee neutrality.
2. Competition Checklist of Neutrality Special Treatment
Arrangement of special treatment is based on several regulations providing
special stipulation on business unit as established in the regulation. Such
special regulation is applied in the taxation field, financing source, the amount
of special interest, subsidy, and procurement regulation of goods/services. If
the Agency/Institution/ BUMN/BUMD receive one of such special treatment,
the regulation must guarantee that such Agency/Institution/ BUMN/BUMD
does not abuse such special treatment for other business unit that is nonmonopolized.
This Competition Checklist consists of 4 (four) questions as follows:
a. Does the Bill/Draft of Policy or Regulation/Regulatory Policy separate
taxation arrangement between monopolized business unit and the
non monopolized business unit?
To ensure neutrality of competition in the market, basically a same tax
regulation for BUMN and other business unit is needed, thus it won’t be a
burden for certain enterprises.
Examples of such stipulation are mentioned in Article 31 paragraph (1),
paragraph (2), and paragraph (3) Law Number 22 Year 2001 concerning
Oil and Natural Gas, related with the state revenue as follows:
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Article 31
activity as regulated in Article 11 paragraph (1) are mandatory to pay
state revenue in the form of tax and state revenue for non tax.
(2) State revenue in the form of tax as regulated in paragraph (1) consists
of:
a. Taxes;
c. Regional tax and regional distribution.
(3) State revenue for non country as stated in paragraph (1) consists of:
a. Part of country;
exploitation premium;
c. Bonuses.
b. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain
any stipulation separating regulation of access to financing resources
between monopolized business unit and the non monopolized
business unit?
Access of financing resources of Agency/Institution/BUMN/BUMD as
regulated in the regulation may be in the form of equity capital in the State
Budget (APBN) or Regional Budget (APBD). Access to financing resources
may as well be from the BUMN Bank with the amount of interest different
with the one in the market. The privilege is intended to support the activity
regulated in the regulation.
The regulation of separating access to financing resources for Agency/
Institution/BUMN /BUMD is intended so that the integrated market is not
distorted by the special treatment of such access to financial resources
and same banking treatment with the monopolized activity.
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c. Does the Bill/Draft of Policy or Regulation/Regulatory Policy
contain any stipulation separating requirements of goods and/or
services procurement between monopolized business unit and non
monopolized business unit?
Example of this regulation is as regulated in the Regulation of BUMN
Minister Number Per-15/MBU/2012 concerning Amendment of Regulation
of Minister of BUMN Number Per 05/MBU/2008 concerning General
Guideline on Procurement of Goods and Services for State Owned
Enterprise which states:

Article 2
Procurement of Goods and service are mandatory to apply these
principles:
c.
d.
e.
f.

Competitive;
Transparent;
Fair and appropriate;
Accountable.

However, in encouraging synergy of BUMN and subsidiary of BUMN,
there is a preference regulation in Article 9 paragraph (3) point j, stating as
follows:

j. provider of goods and services are BUMN, subsidiary of BUMN
services are the product or service from BUMN, subsidiary from
business, and as long as the quality, price and the purpose may be
held accountable and possible in the sector regulation.
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Monopoly of certain business activities is intended to fulfill the lives of
many people. Therefore, in order to fulfill requirements of regulation,
sometimes the Agency/Institution/BUMN/BUMD may have the privilege in
the policy requirements for goods and/or services. The neutral regulation
may provide affirmation of separating goods and/or services between
monopolized business unit and non monopolized business unit.
d. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain
any stipulation on subsidy which will only be used for matters in
accordance with regulation?
Example of stipulation for this question as regulated in Article 55 Law
Number 22 Year 2001 concerning oil and natural gas, stating as follows:

Article 55
Every individual misusing transport and/or business of Oil subsidized
by the Government shall be imprisoned with maximum 6 (six) years
Special treatment for Agency/Institution/BUMN/BUMD is granting subsidy
on the Public Service Obligation. In the train industry, PT. KAI (Persero),
only receiving subsidy for transportation service in the economy class,
will only be able to be benefited from such subsidy for the business unit
of economy service as regulated in the regulation. If it is used for business
service, for example, it will be hard to imagine there is a new Enterprise
competing with PT. KAI (Persero). Ensuring the benefit of subsidy in the
regulation reflects the neutral character of regulation against competition
in the integrated commercial business unit.
3.

Competition Checklist of Governance Transparency
Principle of governance transparency in the Competition Checklist is a
principle based on the experience of KPPU in contact with the competition.
Transparence and accountability regulated in the Regulation by Agency/
Institution/BUMN/BUMD granted with monopoly right is expected to minimize
the abuse of dominant position.
This Competition Checklist consists of 4 (four) questions are as follows:
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a. Does the Bill/Draft of Policy or Regulation/Regulatory Policy contain
any stipulation concerning the separation of role between operator
and regulator?
Example of stipulation on role separation between operator and regulator
are stated in Article 38, Article 41 paragraph (1) and article 44 paragraph (3)
point a Law Number 22 Year 2001 concerning Oil and natural gas, stating
as follow:

Article 38
Guideline on the business of Oil and natural gas shall be implemented
by the government.
Article 41
a. Supervising responsibility of the work and implementation of business
activity for oil and natural gas on the regulation of law is in the
department which its duty and authority includes business of oil and
natural gas and other related department.
Article 44
(3) The duty of Implementation Agency as stated in paragraph (1) is:
a. To give consideration for the minister on his willingness in
cooperation agreement;
Based on the experience of KPPU in evaluating policy, there are Agency/
Institution/ BUMN/BUMD granted with monopoly right that is regulated in the
law but the supervising is not regulated, thus there are a lot of occurrence
where Agency/Institution/BUMN/BUMD also becomes the regulator in such
industry. In the position as operator as well as regulator, an Agency/Institution/
BUMN/BUMD often abuses such authority in the integrated market by creating
regulation only to benefit such Agency/Institution/BUMN/BUMD.
A strict regulation regulating that such Agency/Institution/BUMN/BUMD is only
operator, may shut possibility of power abuse to act as regulator. However it
is better if the regulation contains any supervising stipulation on the action of
Agency/Institution/BUMN/BUMD.
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a. Does the Bill/Draft of Policy or Regulation/Regulatory Policy not create
opportunity for government intervention in the operational of monopoly
business?
Example regulation for this question is regulated in the Decision of
Transportation Minister Number KM. 31 Year 2003 concerning Establishment
of Indonesia Telecommunication Regulation Agency (BRTI) which provides
guarantee on transparency, independency and principle of justice. Stipulation
on the transparency, independency, and principle of justice as regulated in
Article 2, stating as follows:

Article 2
The intention of establishing BRTI is to ensure transparency, independency
and principle of justice in the implementation of telecommunication
network and executor of telecommunication service whether in regulating,
supervising and control of implementer of telecommunication network
and telecommunication service.
On the side of competition, government intervention in the operational activity
of Agency/Institution/BUMN/BUMD must be eliminated. Political intervention,
for example, in the banking industry only involving a few BUMN banks in the
program credit from the Government may cause the banking market to be
distorted. Thus, the regulation on limiting intervention from the Government
in the operational of Agency/Institution/BUMN/BUMD becomes important.
b. Does the Bill/Draft of Policy or Regulation/Regulatory Policy regulate
about duty, responsibility and authority of monopoly business in an open
and transparent way?
Openness and transparency is the central issue in enforcing Good
Corporate Governance. In relation with the competition, openness and duty
transparency, responsibility and authority of Agency/Institution/BUMN/BUMD
have a tight connection with fair competition. Transparency and openness in
the regulation will narrow the possibility of abusing dominant power by the
Agency/Institution/BUMN/BUMD.
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Example for the stipulation in this article is as regulated in Article 13 point
a Regulation of Minister Communication and Informatics Number 1 Year
2010 concerning Implementation of Telecommunication Network and Law
Number 22 Year 2001 concerning Oil and Natural Gas.
Article 13 point a Regulation of Minister of Communication and Informatics
Number 1 Year 2010 concerning Implementation of Telecommunication
network states that:

Article 13
Providing interconnection as stated in article 12 shall at least meet the
principles:
a. Transparent
Article 2 paragraph (2) Law Number 22 Year 2001 concerning Oil and Natural
Gas states:

Article 2
be implemented through mechanism of fair, healthy and transparent
business competition.
c. If there is a Bill/Draft of Policy or Regulation/Regulatory Policy
concerning subsidy grant, does the Bill/Draft of Policy or Regulation/
Regulatory Policy contain any stipulation requiring transparency of
financial statement in the use of subsidy for public interest?
Agency/Institution/BUMN/BUMD obtained subsidy on granting public service,
supervision is needed on the use of subsidy. The supervision may be in the
form of open announcement in the financial statement, related with the use
of such subsidy. The stipulation requiring transparency of management will
reduce abuse of subsidy for the commercial business of Agency / Institution /
BUMN / BUMD which may distort the integrated market.
Example of the stipulation of this question is as regulated in the Article 7
paragraph (2) Law Number 22 Year 2001 concerning Oil and Natural Gas,
stating as follows:
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Article 7
implemented through a mechanism of competition that is normal,
fair and transparent.
4. Competition Checklist of Control of Monopoly Practice
This Competition Checklist shall be composed based on the experience
on evaluation of KPPU policy. Normally, the regulation deciding whether
an Agency/Institution/BUMN/BUMD rules a certain market without any
supervision will create enterprises having double roles as operator and
regulator. With the stipulation on supervision of Monopoly abuse, distorted
market due to abuse of monopoly may be eliminated by the mechanism of
such supervision.
Here are several questions regarding such problem:
a. Is there any regulation on minimum standard for monopoly business
in providing public goods/services?
Monopoly or centralized activities conveyed to Agency/Institution/BUMN/
BUMD prone to be abused in the form of low quality goods or bad service.
A position without competitor may cause a disincentive in providing
the best service. Thus, the stipulation on Minimum Service Standard for
Agency/Institution/BUMN/BUMD is vital to be regulated clearly in the
Regulation.
Example of such question is as regulated in:
- Article 28 paragraph (1) and Article 40 paragraph (1) Law Number 22
Year 2001 concerning Oil and Natural gas.

Article 28
(1) Oil as well as certain processed products marketed domestically to
meet the needs of people shall be in accordance with the standard
and quality established by the Government.
Article 40
and quality applicable in accordance with the prevailing regulation
as well as applying the good technical quality.
52
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-

Article 5 paragraph (1) point c, article 28 point a and point b, article 29
paragraph (1) point a, point b, point d and point e, as well as Article 46
paragraph 1 point g law number 30 year 2009 concerning electricity.

Article 5
electricity.
Article 28
Holder of business permit to provide electricity shall:
a. Provide electricity meeting the applicable standard and quality;
b. Provide the best service to consumers and community.
Article 29
(1) Consumers are entitled to:
a. Receive a good service;
b. Have a continuous electricity with good quality and reliability;
c. …….
d. Receive service for repair if there is any issues with the electrical
power;
or mistake of operational by the holder of business permit,
electrical provider in accordance with the requirements set in
the operational of sales and purchase of electrical power.
Article 46
(1) The government or local government in accordance with its
authority shall guide and supervise the business of providing
electrical power in:
power.
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b. Does the Bill/Draft of Policy or Regulation/ Policy contain any
stipulation concerning the tariff/price of the monopolized goods/
services?
The stipulation on tariff/price of monopolized goods/services is intended
to avoid exploitation of dominant position of Agency/Institution/BUMN/
BUMD against their consumers. In the dominant position, Institution/
agency/BUMN/BUMD may establish a tariff/price above the economical
tariff/price. Without any competitor, Agency/Institution/BUMN/BUMD is
free to establish their tariff/price, and tends to set tariff/price excessively
to aim for profit. At this moment, the political demand for the Agency/
Institution/BUMN/BUMD to give profit for Country/Regional profit
may cause a high setting for tariff/price. Political demand concerning
arrangement of tariff/price by Agency/Institution/BUMN/BUMD should
be regulated in the law to prevent the bad impact on competition.
Example of stipulation on this question is as regulated in:
- Article 27 and article 28 Law Number 36 year 1999 concerning
Telecommunication

Article 27
by the government regulation.
Article 28
network and/or telecommunication service shall be established
by the implementation of telecommunication network and/or
telecommunication service based on the formula determined by the
Government.
-
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Article 28 paragraph (2) and paragraph (3) Law Number 22 Year 2001
concerning Oil and Natural Gas, stating as follows:
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Article 28
(2) Price of fuel and price of natural gas shall be determined by the
fair and appropriate competition mechanism.
(3) Implementing the price policy as stated in paragraph (2) does not
lessen social responsibility of the Government on certain category
of community
-

Arrangement on tariff in Law Number 30 Year 2009 concerning
electricity is included in several Articles, such as Article 5 paragraph
(1) point d and point j, paragraph (2) point e, and paragraph (3) point
e, article 29 paragraph (1) point c, article 34, and article 36, and article
46 paragraph (1) point i.

Article 5
consumers.
business permit to provide electrical power established by the
Government.
includes:
the holder of business permit of electrical power provider,
determined by the provincial government.
power includes:
the holder of business permit of electrical power provider
established by the regency/city government.
Article 29
(1) Consumers have the right to:
c. Obtain his right of electrical power with an appropriate price;

GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST

55

Article 34
for electrical power for consumers with the approval of House of
Representatives Republic of Indonesia.
(2) Local Government in accordance with its authority determines
of Regional House of Representatives based on the guideline
determined by the Government.
as stated in paragraph (2), the government shall determine the
Representatives of Indonesia.
(2), and paragraph (3) shall be determined by noticing the balance
of interests of national, regional, consumers and business provider
of electrical power.
business area.
Article 35
Holder of business permit for providing electrical power is prohibited
stipulation of government or local government as stated in Article 34.
Article 36
Further regulation on procedures of determining sales price, network
shall be regulated by Government Regulation.
Article 46
(1) Government or local government, in accordance with his
authority, shall perform guidance and supervision in the business
electrical power, in:
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c. Does the Bill/Draft of Policy or Regulation/Regulatory Policy
intended contain any stipulation on the number of minimum supply
of goods/services available on the market?
Regulation on the number of minimum supply for goods/service
available on the market is intended to avoid scarcity. Scarcity of goods/
service offered will cause the increase of price. Strategy of hoarding
goods/services to increase price is a form of violation usually occur in a
concentrated market, including market dominated by Agency/Institution/
BUMN/BUMD regulated in the regulation.
Therefore it is advised to include a stipulation concerning minimum
supply of goods/services available in the market and prohibit hoarding.
Such stipulation shall also be accompanied with tight supervision. The
stipulation of sanction may also be included to avoid abuse of dominant
position of Agency/Institution/BUMN/BUMD in the form of hoarding to
increase the price. Examples of stipulation on such matter are as regulated
in:
- Article 3 point c and Article 8 paragraph (2) Law Number 22 year 2001
concerning Oil and Natural Gas, stating as follows:

Article 3
Implementation of Business activity of Oil and natural gas is intended
to:
both as energy resources or as material for local needs.
Article 8
(2) The government is obligated to ensure the supply and smoothness
of fuel distribution, which is a vital commodity and important for
the lives of many people in all areas of Republic of Indonesia.
-

Article 28 point a, Article 29 paragraph (1), and Article 46 paragraph (1)
Law of Electrical power, stating as follow:

Article 28
Holder of business permit for mandatory electrical power provider:
a. Provide electricity meeting the applicable standard and quality;
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Article 29
(1) Consumers are entitled to:
b. Have a continuous electricity with good quality and reliability;
Article 46
(1) The government or local government in accordance with its
authority shall guide and supervise the business of providing
electrical power in:
d. Does the Bill/Draft of Policy or Regulation Policy contain any
stipulation on the term of granting Monopoly right?
The term of monopoly stated in this question is to ensure the returning
investment from Agency/Institution/BUMN/BUMD is granted appropriately
and not excessively. In several cases, the granting of monopoly right is done
because of efficiency use of state/regional budget. Thus such Agency/
Institution/BUMN/BUMD will invest and repayment will be calculated in
the next year.
Arrangement of term of granting monopoly right is intended to prevent
consumers’ exploitation by Agency/Institution/BUMN/BUMD. For
instances, in the project of highway road, the winner of the project will
be granted with monopoly right for the operational of the built highway,
for example during 25 (twenty five) years. The granting of such term has
also considered as returning investment as well as profit margin from
the Agency/Institution/BUMN/BUMD as the winner of project. Without
arranging time limit of monopoly right, the highway may be run by other
operator with competitive price, and it will be always monopolized by the
Agency/Institution/BUMN/BUMD as the winner of the project.\
Example of stipulation on such matter is regulated in Article 11 Government
Regulation Number 14 year 2012 concerning Business Activity of Electrical
Power Provider, regulating the granting of business permit as follows:

Article 11
The business permit of electrical power provider may be given for

58

GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST

CASE EXAMPLES IN COMPETITION CHECKLIST IV
EXAMINATION ON BILL/ DRAFT OF POLICY OR REGULATION /
POLICY GRANTING PROTECTION FOR CERTAIN ENTERPRISES
IN CERTAIN SECTORS

Competition Checklist IV used to examine whether a regulation being drafted
or prevailing is a regulating granting protection for certain Enterprises in certain
sectors. Such protection may be in the form of protection for small business from
competition not equivalent with the large Enterprises or in the form of protection
for large national Enterprises by establishing Indonesia National Standard (SNI).
Stipulation granting protection for certain Enterprises in certain sector is performed
to ensure national economy interest, for example protection of domestic product.
Any stipulation concerning grant of protection for certain Enterprises for example
Article 28 point d Law Number 30 Year 2009 concerning electricity regulates that
the holder of business license of electricity provider is mandatory to put ahead
domestic product and potential.
Other than that, in the stipulation of Article 46 paragraph (1) point e concerning
Guidance and Supervision, it regulates that Government or local government in
accordance with its authority shall guide and supervise the business of Providing
Electricity in the matter of ensuring the benefit of goods and services domestically.
In addition, Article 2 paragraph (2) Regulation of BUMN Minister Number Per015/MBU/2012 concerning Amendment on Regulation of BUMN Minister No05/MBU/2008 concerning General Guidance of Implementing Procurement of
Goods and Service of BUMN, deciding that the usage of goods and service shall
prioritize the use of domestic product, work plan and national engineering as well
as wider opportunity for small business, as long as the quality, price and purpose
may be held accountable.
In Article 2 paragraph (3) it is regulated that in order to encourage the industrial
growth domestically, the use of goods and services may be given preference of
usage production domestically, while still acknowledging the prevailing regulation.
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One example of policy is about small business protection.
An example of policy taken by KPPU is a protection of certain business or certain
sector is the policy of protecting small business (equal playing field) between small
and traditional retail. Such thing is conveyed through recommendation, in the
KPPU Letter to the President of Republic of Indonesia No. 77/K/III/2007 dated on
9 March 2007. In this letter, KPPU suggests that the regulation between Enterprises
and retailer should not conflict with the fair competition. Such suggestion is
conveyed, considering the high demand position of modern retailer compared
with the Small and Medium Business.
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CHAPTER V
CLOSING

Usage of Competition Checklist for the Competition Policy is expected to help all
stakeholders drafting policy in the Central or Regional government not to draft
any regulation potentially conflicted with the principle of Fair Competition. Further
evaluation of such policy may be performed for regulation indicated to potentially
violate the principle of competition but may have major benefit for national
interest. In such condition, analysis of benefit cost may be used to consider the
benefit and loss of maintaining such policy.

THE COMMISSION FOR THE
SUPERVISION OF BUSINESS
COMPETITION

MUHAMMAD SYARKAWI RAUF
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Commission for the Supervision of Business Competition
Republic of Indonesia

REGULATION OF THE COMMISSION FOR THE SUPERVISION OF
BUSINESS COMPETITION
NUMBER 4 YEAR 2016
CONCERNING
GUIDELINE ON THE USAGE OF
COMPETITION CHECKLIST ON COMPETITION POLICY
BY THE GRACE OF GOD THE ALMIGHTY
THE COMMISSION FOR THE SUPERVISION OF BUSINESS
COMPETITION,

Considering:

whereas to implement regulation as stated in Article 35 point e
and point f of Law Number 5 Year 1999 concerning Prohibition of
Monopoly Practice and Unfair Competition it is needed to establish
a Regulation of The Commission for the Supervision of Business
Competition concerning Guideline on the Usage of Competition
Checklist of Competition Policy;

In View of:

1.
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Law Number 5 Year 1999 concerning Prohibition of Monopoly
Practice and Unfair Business Competition (Statute Book of
Republic of Indonesia Year 1999 Number 33, Supplement to
the Statute Book of Republic of Indonesia Number 3817);
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2. Presidential Decision Number 75 Year 1999 concerning The
Commission for the Supervision of Business Competition as
amended by Presidential Regulation Number 80 Year 2008
on Amendment of Presidential Decision Number 75 Year 1999
concerning The Commission for the Supervision of Business
Competition;
3. Presidential Decision Number 112/P Year 2012;
4. Regulation of The Commission for the Supervision of Business
Competition Number 1 Year 2014 concerning Organization
and Working Procedure of The Commission for the Supervision
of Business Competition;

To enact:

HAVE DECIDED:
REGULATION OF THE COMMISSION FOR THE SUPERVISION OF
BUSINESS COMPETITION CONCERNING GUIDELINE ON THE
USAGE OF COMPETITION CHECKLIST ON COMPETITION POLICY.
Article 1
Guideline on the Usage of Competition Checklist on Competition
Policy, hereinafter referred to as Competition Checklist is a
guideline used to examine conformity in various regulation with
the principle of fair competition as regulated in Law Number 5
Year 1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition.
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Article 2
Examination List Guideline as stated in Article 1 includes:
a. Competition Checklist I to examine regulation in the economy
sector, not being exempted in the Law Number 5 Year 1999
concerning Prohibition of Monopoly Practice and Unfair
Business Competition;
b. Competition Checklist II to examine regulation in the
economy sector, being exempted in the Law Number 5 Year
1999 concerning Prohibition of Monopoly Practice and Unfair
Business Competition;
c. Competition Checklist III to examine regulation in the economy
sector, granting monopoly right ;
d. Competition Checklist IV to examine regulation granting
protection to:
1. Micro and small enterprises against middle and large
business enterprises; and
2. Domestic enterprises against foreign enterprises.

Article 3
(1) Competition Checklist I to IV as stated in Article 2 point a to d
is stated in the Appendix of this Commission Regulation.
(2) Competition Checklist as stated in paragraph (1) forms an
integral and inseparable part of this Commission Regulation.

64

GUIDELINE ON COMPETITION POLICY ASSESSMENT CHECKLIST

Article 4
If, based on the stipulation in the Competition Checklist I to IV
as stated in Article 2, there are non conformities of regulation to
the stipulation on fair competition as stated in the Law Number
5 Year 1999 concerning Prohibition of Monopoly Practice and
Unfair Business Competition, The Commission for the Supervision
of Business Competition provides consideration advices to the
central government, local government, agency, institution and/or
commission setting such regulation to adjust with the stipulation
as regulated in the Law Number 5 Year concerning Prohibition
of Monopoly Practice and Unfair Business Competition and its
implementing regulation.

Article 5
This Commission Regulation shall be in effect upon the date of the
enactment.
In order to have everyone aware of this Commission Regulation,
commanding the promulgated of this Commission Regulation
with a disposition in the Statute Book of the Republic of Indonesia.

Enacted in Jakarta
On the third of May 2016
COMMISSION FOR THE
SUPERVISION OF BUSINESS
COMPETITION
CHAIRMAN

MUHAMMAD SYARKAWI RAUF
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